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ATTENTION IS INVITED to an ad- 
vance change to Naval Courts and Boards, 
1937, effective on receipt, which eliminates 
for candidates for promotion the necessity of 
completing physical examination prior to 
taking mental and professional examinations. 
Section 861 is altered to this effect, sections 
891 and 939 are deleted and the requirements 
of the form letter in section 947 are changed. 
The candidate now will be given orders to 
report direct to the President of the super- 
visory board of professional examiners, in- 
stead of a board of medical examiners as in 
the past. Printed changes for all holders of 
Naval Courts and Boards now are in the mail. 











ADMIRALTY 


HE February 1949 issue of the JAG JournaL 

discussed the legal aspects in collision litiga- 
tion of anchoring in an unauthorized area or in 
a manner so as to obstruet navigation. The point 
has further-implications. A vessel may, in fact, 
not be held at fault for her choice of anchorage, 
yet that situation will raise a burden to take 
averting action. Thus, while the anchorage situ- 
ation may not be of itself a fault, failure to have 
exercised the required precautions may result in 
the vessel being condemned on other grounds. 
This requirement of further precautions is well 
illustrated by one of the decisions cited in the 
February 1949 issue (Hrie Railroad Co. v. United 
States, 64 Fed. Supp. 946). While the anchored 
vessel there, the George FE. Badger, avoided lia- 
bility because of her place of anchorage, she was 


_nevertheless held at fault for failing to maintain 


a proper anchor watch and to veer chain. Thus, 
mariners, in evaluating their problems in connec- 
tion with a hazardous anchorage, should have 
fully in mind the added requirements of vigilance 
which the situation imposes. In the Frie case 


the court defined the precaution to be taken by 
an anchored vessel in the following quotation: 
“Her position in the river was such as to require 
her ‘to maintain vigilant anchor watch, ready to » 
give her chain or sheer her clear of an approach- 
The Richmond, 63 Fed. 1020, 1022.” 


ing vessel. 
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By LCDR. Emory C. Smith, USN 


(in the March and April issues of the JAG 
JOURNAL were two articles which discussed 
the history of the 3-mile limit of territorial waters 
of the United States, including the right of self- 
defense beyond the 3-mile limit. An analogous 
problem relating to the control of the airspaces by 
a sovereign is discussed in this article.) 


* * * 


i CONSIDERING the question of control of 

the airspace above the earth, it is helpful to 
keep in mind the same distinction between a right 
of sovereignty over a particular area and a right 
to exercise a protective jurisdiction as has been 
applied hereinbefore with respect to waters within 
and without the national domain. The general 
rule of international law as stated by Professor 
Hackworth, Digest of International Law, volume 
TV, page 358, reads as follows: 


Multilateral conventions and bilateral con- 
ventions and agreements are now based upon 
the assumption that the State has exclusive 
sovereignty in the airspace over its territory 
and territorial waters. 


Present day concepts with respect to airspace 
reservations were first concretely expressed at the 
Paris Peace Conference of 1919. On March 12, 
1919, a resolution was adopted by the conference 
creating what came to be known as the Aero- 
nautical Commission. The Commission adopted 
the following fundamental principle: 


1, Recognition: (1) Of the principle of the 
full and absolute sovereignty of each State 
over the air above its territories and territo- 
rial waters, carrying with it the right of exclu- 
sion of foreign aircraft; (2) of the right of 
each State to impose its jurisdiction over the 
air above its territory and territorial waters. 


It is a matter of interest that the above-quoted 
principle was proposed by the American delega- 
tion. The adoption by the Aeronautical Commis- 
sion of the principle of sovereignty was finalized, 
carrying with it the right to exclude foreign air- 
craft from national airspace. The theory of 
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international freedom of flight, either in the entire 
airspace or in some. undefined upper zone, was 
definitely repudiated. The principle adopted by 
the Aeronautical Commission was later adopted 
by the Paris Convention itself on October 13, 1919, 
article 1 of which provided as follows: 


The high contracting parties recognize that 
every power has complete and exclusive sov- 
ereignty over the airspace above its territory. 


Although the United States did not ratify the 
Paris Convention of 1919, it definitely asserted its 
sovereignty over its airspace in the Air Commerce 
Act of 1926, the Civil Aeronautics Act of 1938, and 
the Pan-American Convention signed at Havana 
in 1928. At the International Civil Aviation 
Conference in Chicago in 1944, there were many 
disagreements, but no one questioned the right of 
each nation to control its own airspace. The sig- 
nificance of the Chicago Convention is expressed 
by a leading contemporary authority as follows: 


In language of the new Chicago Conven- 
tion on International Civil Aviation, recently 
ratified by the United States: “The contract- 
ing States recognize that every State has 
complete and exclusive sovereignty over the 
airspace above its territory.” This is the 
accepted world-wide rule for the conduct of 
any sort of international transport through 
the airspace (Cooper, The Right to Fly, 
p- 34). 


The Air Commerce Act of 1926, 49 U.S. C. 174, 
authorizes the President to establish airspace 
reservations for purposes of self-defense within 
the United States and over its territorial waters. 
The President exercised this power on February 
14, 1941, when, by a series of Executive orders, 
defensive sea areas and naval airspace reservations 
were established for the purposes of national 
defense around Guam, American Samoa, Hawaii, 
and Alaska. However, it is observed that in none 
of these instances were the defensive sea areas 
and naval airspace reservations extended beyond 
the 3-mile limit as was done in other instances 
where defensive sea areas only were established. 
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There appears to be a limitation on air power in 
international law which does not impede sea 
power. This limitation is pointed up by Mr. 
Cooper as follows: 


While the acceptance of the theory of ex- 
clusive national sovereignty in the airspace 
over national territory and territorial waters 
did carry with it the acceptance of the further 
theory that aircraft of all nations are free to 
fly in the airspace over the high seas where 
no national sovereignty exists, there the anal- 
ogy between the sea and the air abruptly ends. 
The right to trade by sea anywhere in the 
world is part of sea power. The necessity 
for any nation to obtain special permission 
from every other nation with which it wishes 
to trade by air is a limiting factor of air 
power. (Cooper, The Right to Fly, p. 42, 
with italics supplied.) 


While the principle of the “complete and ex- 
clusive sovereignty” of the separate States over 
the airspace above their territories has been re- 
peatedly affirmed, it would seem that even in the 
absence of conventional agreements the aircraft 
of one State have a dubious right of innocent 
passage over the territory of other States when 
under stress of weather conditions they are obliged 
to deviate from their course. On August 9, 1946, 
a United States airplane, while in a regular flight 
from Vienna to Udine, encountered bad weather 
and, while attempting to find its bearings, was 
attacked by Yugoslav fighters and forced to crash 
land. The United States protested, inquiring 
whether the usual courtesies, including the right 
of innocent passage, could not be expected from 
the Yugoslav Government under such conditions. 
Before an answer was received, an unarmed Amer- 
ican transport plane was shot down by Yugoslav 
aircraft on August 19, resulting in the death of 
the pilot andcrew. In answer to a second protest 
the Government of Yugoslavia expressed regrets 
that the pilots lost their lives when the plane 
“crashed after disobeying signals to land.” Mar- 
shal Tito then stated that planes would not be 
fired upon in the future, but that they should be 
invited to land, and if they refused to do so, their 
identity should be taken so that “any necessary 
steps could be undertaken through appropriate 
channels.” The United States claimed indemni- 
fication for the loss of lives and property. On 
July 19, 1948, the Yugoslav Government finally 
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paid the claim of the United State:, but did not 
make any express recognition of the right of inno- 
cent passage. Others may argue; and with per- 
haps some merit, that the paying of the United’ 
States claim was tantamount to a de facto recog- 
nition of the principle of international law of 
“innocent passage” with respect to aerial naviga- 
tion. One thing is clear, however: Yugoslavia 
recognized that the measure employed to enforce 
its sovereignty over foreign errant aircraft was an 
unreasonable measure under the state of facts. 

From the above it is apparent that stricter regu- 
lation of air travel is recognized in international 
law than that which applies to surface naviga- 
tion. By the same token stricter measures are 
taken to thwart acts by airplanes which are con- 
sidered to be threats to national security. Vivid 
examples of sterrier measures of repelling such 
threats are found in the conduct of the Russians 
late in 1945, when they used fighter planes that 
actually fired on a United States Navy flying boat 
claimed to have been flown within what the Rus- 
sians considered to be their territorial waters. 
The Russians accused the United States flying 
boat of firing on the Russian fighters first. There- 
fore, they justified the retaliatory fire as a rea- 
sonable measure of self-defense. If the facts were 
as stated by the Russians, which this Nation 
strongly denies, it is believed that the measures 
taken, i. e., shooting, were reasonable. Regard- 
less of the truthfulness of the Russian allegations, 
it appears that the principle was recognized that, 
when an airplane of a foreign power threatens 
the national security of a nation, the threatened 
nation may take reasonable steps to repel the 
threat whether within or without the airspace 
above territorial waters. 

A current peacetime innovation bearing on the 
control of the airspaces is the action of Congress 
with respect to H. R. 2546. The act received the 
final approval of Congress on March 18, 1949, and 
has been sent to the President whose approval is 
expected momentarily. The legislation provides 
for the establishment and development within and 
without the continental limits of the United States 
of land-based air warning and control installa- 
tions. Doubtless such land-based installations out- 
side the continental United States, its Territories, 
«nd possessions could only be constructed pursuant 
to a treaty or agreement with the foreign govern- 
ment concerned. Such a defensive measure satis- 























law when account is taken of the present tenseness 
abroad. As of this date no protest to the legality 
of the proposal has been voiced by any foreign 
government. Nor should any legitimate protest 
be expected. 

It would appear that the employment of such 
an air-warning system on the high seas aboard 
ships and naval carrier aircraft would enjoy the 
sanction of international law to an even greater 
degree than land-based installations of our Nation 
in foreign jurisdictions. While considerable time 
lag may be expected between the final enactment 
of the measure and the actual functioning of the 
system, common sense tells us that no abatement 
of threats to the security of the United States may 
be expected. 

During this interval reliance must be made on 
the existing, sabotageproof, air-warning equip- 
ment on board all ships and carrier aircraft of the 
Navy. Such naval equipment is now as always in 
an immediate state of readiness for instant use in 


MATTER IN AGGRAVATION 


By LCDR. Craig McKee, USN - 


The following article expresses the opinion of 
the author. Its value to the naval service lies 
in the fact that it is a well-reasoned article based 
upon deductive logic. The recommendations are 
legally sound and if they are followed the result 
will be fairer trials and appropriate and adequate 
punishment of offenders. The Judge Advocate 
General has not officially passed upon this pro- 
cedural point to the extent that his ruling is ap- 
plicable to all cases which may arise involving it. 
Without intent to diminish in the eyes of our 
readers the undoubted value of this article, never- 
theless it should be understood, and mentioned 
when the article is cited, that it does not necessarily 
recite the opinion of the Judge Advocate General. 


* * * 








fies the test of reasonableness under international ; 









filling gaps in our air-warning system. Moreover, 
the geographical horizon of radar picket vessels 
and naval carrier aircraft, because of the mobility 
of such equipment, is almost unlimited, either in 
narrowing or widening the gap of surveillance. 
It is readily observed that the use of this air-warn- 
ing system on or above the high seas would con- 
stitute no obstruction to free surface and air navi- 
gation, but it is a reasonable defensive measure 
calculated to thwart a hostile air attack on the 
United States. Nor are such sea-borne measures 
apt to be seized upon by a foreign government 
erroneously to accuse the United States of main- 
taining military bases abroad, since the principle 
of freedom of the seas prevents that strained 
conception. 

As in the case of defensive measures which may 
be taken on the high seas beyond the 3-mile limit, 
it is concluded, as a rule of international law, that 
a nation may employ defensive measures in peace- 
time beyond the limits of its airspace reserva- 
tions, provided the test of reasonableness is met. 





REVIOUS articles in the JAG JOURNAL 

have stressed the importance of adequate, pre- 
liminary investigation of every reported offense, 
so that the commanding officer may form a rea- 
sonable belief that an offense has been committed 
and that the accused is the probable offender. 
By means of such thorough investigative process 
those cases in which the accused is clearly inno- 
cent will not reach a court martial. On the other 
hand, cases where the guilt of an accused is clearly 
indicated, or where strong doubt is placed on his 
innocence, will more surely be brought to issue 
before a court. Exhaustive, sincere investiga- 
tion prevents the trial of innocent men on ground- 
less or doubtful charges, with the result that the 
vast majority of those brought to trial are found 


guilty. 





‘ 


If we follow this reasoning to its logical con- 
clusion, the importance to the accused of that 
portion of the trial subsequent to a finding of 
guilty is obvious. Once his guilt has been estab- 
lished, that phase of the case which follows the 
findings will in all probability have considerable 
effect on the type or degree of punishment which 
the court will assess against him. Despite the 
finding of guilt, the accused has the right to pre- 
sent to the court evidence of previous good char- 
acter, and such other evidence as may tend to 
extenuate the offense or mitigate the punishment. 
The right of the accused to present his case to the 
court in the most favorable light, prior to deter- 
mination of his sentence, is safeguarded by the 
procedure outlined in sections 164 and 165 of 
Naval Courts and Boards. 

Section 166, Naval Courts and Boards, relates 
to another phase of the proceedings subsequent 
to the findings. This section.is titled, “Matter 
in Aggravation,” and provides in part “* * * 
when the judge advocate has knowledge that the 
offense as actually committed was of a more grave 
nature than appears merely on the face of the 
specification it is his duty to offer such testimony 
as tends to show the aggravating nature of the 
offense, but this should not relate to a separate 
and distinct offense. Matter of this type is intro- 
duced after the finding.” 

A review of court-martial orders and. recent 
cases indicates that section 166, Naval Courts and 
Boards, is seldom employed by judge advocates 
and recorders of courts martial. Section 620, 
Naval Courts and Boards, under the chapter, 
General Court-Martial Procedure, refers to “Mat- 
ter in aggravation, mitigation, and extenuation,” 
but provides no specific example of what would 
be considered proper matter in aggravation. In 
numerous instances where the prosecution has en- 
deavored to present such evidence, the action has 
been criticized on one of two grounds: 

FIRST: The purported matter in aggravation 
served no purpose and added nothing to the se- 
riousness of the offense. We have an example of 
this in C. M. O. 92, 1918, 14, where the accused 
pleaded guilty to the charges and specifications, 
but the judge advocate called and examined wit- 
nesses for the prosecution. The Judge Advocate 
General made the observation that since nothing 
which showed the offenses to have been aggra- 
vated was brought out by these witnesses, there 
was no necessity for the introduction of their tes- 
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’ timony. Similar comment was made in C. M. O.'s 


35, 1920, 21; and 12, 1934, 7. 

SECOND: The purported matter in aggrava-. 
tion actually was evidence of a distinct and sep- 
arate offense. In C. M. O. 1, 1940, 73, the accused 
was charged with “fraudulent enlistment,” and 
subsequent to the finding of guilty the judge advo- 
cate introduced, as matter in aggravation, a rec- 
ord of previous conviction of the accused for de- 
sertion and fraudulent enlistment while serving 
with the United States Army. The court-martial 
order points out that the evidence adduced was no 
more than evidence of separate and distinct of- 
fenses, and as such was inadmissible as matter in 
aggravation. The same error appears in C. /. O. 
1, 1942, 149, where, after the accused had been con- 
victed of “sleeping on watch,” a witness was 
called by the prosecution as to matter in aggrava- 
tion, and testified that lie had reprimanded the 
accused on several previous occasions for. either 
sleeping on watch or not standing an efficient 
watch. The Judge Advocate General’s opinion 
concluded that since the testimony related to sep- 
arate and distinct offenses, it was wholly irregular 
to introduce such evidence in aggravation. See 
also C. M. O.’s 2, 1943, 121; and 2, 1943, 177. 

Another group of C. M. O.’s relates to cases 
where circumstances of an aggravating nature 
were pleaded erroneously in an additional specifi- 
cation. For example, C. MV. O. 8, 1936, 7, reports 
concerning an accused who was charged with 
“drunkenness” and “conduct to the prejudice of 
good order and discipline” (Under the influence 
of intoxicating liquor to such an extent as to cause 
his arrest by civil authorities). The accused ob- 
jected to the specification of the latter charge on 
the ground of duplicity. It was JAG’s opinion 
that if the convening authority wanted to have the 
arrest by civil authorities considered by the court, 
he should have alleged such fact in the specifica- 
tion to the first charge as matter in aggravation. 
Similarly in C. MW. O. 9, 1937, 4. This suggested 
practice of using the specification as a vehicle for 
bringing aggravating circumstances to the atten- 
tion of the court is the fair way to do business with 
the accused. The pleader avoids the objection of 
duplicity, and yet informs both the court and the 
accused from the outset as to the full gravity of 
the offense charged. 

The C. M. O.’s indicate a lack of uniformity 
regarding the question of whether evidence in 
aggravation should be presented after the findings 











pursuant to section 166, Naval Courts and Boards. 
In one case, reported in C. M. O. 5, 1928, 9, the 
published comments of the convening authority 
place an obligation upon the judge advocate to 
present matter in aggravation. In this case an 
officer had pleaded guilty to five charges of a 
serious nature and was sentenced to lose numbers 
in rank. After criticizing the court for the in- 
adequacy of the sentence, the convening authority 
further remarked that he “notes with unqualified 
disapprobation the fact that the judge advocate 
failed to introduce evidence for the prosecution. 
The preliminary investigation in this case would 
indicate that the offenses as actually committed 
were of a more grave nature than appears merely 
on the face of the specifications. The convening 
authority considers that all the circumstances at- 
tending the offenses in this case should have been 
presented to the court.” 

A group of companion cases in 1946 raised the 
interesting question of whether the court should 
be informed of aggravating circumstances follow- 
ing a guilty plea. Ten young enlisted men were 
involved in numerous thefts of cigarettes and 
sugar from a supply depot, and disposal thereof 
in the black market. Each of the 5 separate thefts 
was the result of a conspiracy among 3 or 4 of the 
10 accused. Because the participation of the con- 
spirators in the various offenses was with a dif- 
ferent combination of conspirators each time, it 
was feasible to charge only two of them in joinder. 
However, after investigation and certain admis- 
sions, each of the 10 men elected to plead guilty, 
and in view of their pleas, all 9 trials were con- 
ducted before the same court, without objection. 

It was decided that the joinder trial of A and B 
would be heard first, solely because of the fact that 
an officer who was to be a witness as to matter in 
mitigation was waiting to testify before proceed- 
ing to another area. After the trial of A and B 
was completed, the court proceeded with those of 
the other eight men. During the hearing of mat- 
ters in mitigation and extenuation most of the 
eight accused indicated that A and B were the 
ringleaders of the conspiracies, and that it was 
from the two of them that the other eight younger 
men had obtained the idea of how to make some 
easy money. 

At the time the court heard this testimony a 
relatively light sentence already had been meted 
out to A and B on the basis of their guilty plea 
followed by matter in mitigation in their behalf. 


Under the circumstances the court apparently con- 
sidered itself obligated to deal less harshly with 
the remaining eight accused, and inquired as to 
why the judge advocate had not made known to 
the court the aggravating circumstances surround- 
ing the participation of A and B as leaders in the 
conspiracies. The answer to the court’s inquiry 
was that the information concerning A and B act- 
ing as ringleaders was unknown to the prosecution 
until brought out in the trials. Assuming, how- 
ever, that the aggravating circumstances relative 
to A and B were known to the judge advocate 
prior to their trial, the cases tited above pose the 
question whether or not he would be obligated to 
bring this information to the attention of the court 
in accordance with section 166, Naval Courts and 
Boards, and 0. M. O. 5, 1928, 9 (supra), or would 
the judge advocate be justified in taking the posi- 
tion that since A and B had admitted the error 
of their ways and pleaded guilty, the presenting 
of aggravating circumstances was rendered unnec- 
essary. 

Wharton’s Criminal Evidence, p. 975, under 
section 587 titled, Plea of Guilty, states in part, 
“In addition to a careful investigation into the 
circumstances surrounding the plea, the court 
ought always to hear evidence to determine the 
degree of punishment, and in some jurisdictions 
such a procedure is properly held to be obliga- 
tory.” 

In 77 A. L. R. at page 1211 we find a statement 
which appears to give a big boost to the use of 
section 166, Naval Courts and Boards. The ref- 
erence states that in the absence of statute a ma- 
jority of the American cases lay down the prin- 
ciple that, where the court must determine the 
punishment to be imposed, either on the finding 
of the jury or on the plea of guilty, it is correct 
practice to hear evidence in aggravation or miti- 
gation, as the case may be. 

The States of Colorado, Idaho, Illinois, Mon- 
tana, Texas, and Utah each have statutes which 
provide in substance that after a plea of guilty, 
if discretion exists as to the extent of the punish- 
ment to be assessed, witnesses shall be examined 
as to the aggravation and mitigation of the offense. 
In Texas this evidence is presented to a jury im- 
paneled to assess the punishment, whereas in the 
other aforementioned States the court hears the 
testimony. The courts of two of these States, 
Colorado: and Texas, have ruled that the statute 
is mandatory, but in the other four States such 
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evidence is heard upon the request of either party, 
or on the court’s own motion, and examination into 
matters in mitigation or aggravation may be 
waived. 

In Arrano v. The People (24 Colo. 223; 49 p. 
271), the Colorado court stated that where the 
defendant pleaded guilty, and the court possessed 
any discretion as to the extent of the punishment, 
it was the mandatory duty of the court to examine 
witnesses as to the aggravation and mitigation of 
the offense, and unless the fact that witnesses were 
affirmatively examined appeared in the record, the 
sentence was invalid. 

In declaring a similar statute mandatory, the 
Texas court announced in Harwell v. State. (19 
Tex., App. 423) that the statute was not intended 
solely for the benefit of defendant, but was also 
intended to protect the interests of the State by 
preventing aggravated cases of crime from being 
covered up by the plea of guilty so as to allow the 
criminal to escape with the minimum punishment 
fixed by law. 

Section 969c of the Penal Code of California 
provides that whenever a defendant is armed with 
a deadly weapon “the fact that the defendant was 
so armed shall be charged in the indictment or 
information or complaint.” In People v. Lester- 
jette et al. (104 P. 2d. 844) accused was charged 
with robbery and the California court stated, 
“Manifestly, in order to put in issue the question 
of whether a defendant is armed with a deadly 
weapon, such allegation must be pleaded in the 
complaint, information or indictment. Unless the 
question of whether a defendant was so armed is 
raised by the pleadings, there is no issue to ‘be 
determined’ by the court following a plea of 
guilty.” Thus the Penal Code requires, and the 
court of California has held that you cannot drag 
in an aggravating element of the offense after the 
accused has pleaded guilty. You must inform him 
at the outset in the indictment or information (or 
specification) as to the aggravated circumstances 
of his offense. 

An examination of the cases which refer to the 
various State statutes indicates that the word 
“aggravation,” as applied by the State courts, in- 
cludes the record of prior convictions, evidence of 
bad character, and reports of the court’s probation 
officer as to general background ; rather than being 
used in the limited sense of testimony tending to 
show the aggravating nature of the offense as con- 
templated in section 166, Naval Courts and Boards. 
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The vast majority of cases examined in which evi- 
dence as to the nature of the offense was presented 


following a plea of guilty have beeri murder cases; 


the purpose of the evidence being to enable the 
court, or the jury especially empaneled for the 
purpose, to determine whether the sentence should 
be death or imprisonment. | 

Rule 32 of the Federal Rules of Criminal Proce- 
dure for the District Courts of the United States 
(Title 18 U. S. C. 687) effective March 21, 1946, 
and amended October 1948, to read “Federal Rules 
of Criminal Procedure for the United States 
District Courts,” provides “(a) Sentence: Sen- 
tence shall be imposed without unreasonable 
delay. * * * Before imposing sentence the 
court shall afford the defendant an opportunity 
to make a statement in his own behalf and to 
present any information in mitigation of punish- 
ment. * * * (c) Pre-sentence Investigation: 
(1) The probation service of the court shall make 
a pre-sentence investigation and report to the 
court before the imposition of sentence * * *. 
(2) The report of the pre-sentence investigation 
shall contain any prior criminal record of the 
defendant and such information about his charac- 
teristics, his financial condition and the circum- 
stances affecting his behavior as may be helpful 
in imposing sentence or in granting probation or 
in the correctional treatment of the defendant, 
and such other information as may be required by 
the court.” 

The Federal Rules of Criminal Procedure con- 
tain no provisions which suggest or encourage the 
prying into the details of the commission of the 
offense once the accused has entered a plea of 
guilty. In Pace v. Aderhold (65 F. 2d. 790) the 
judge quoted from Bishop’s Criminal Law, 601, to 
the effect that “Any aggravation of an offense for 
which the law authorizes an increase of punish- 
ment must be stated in the indictment. Mr. 
Bishop also says that to punish one for all of a 
crime where only a part of it is charged is to 
punish him without accusation.” 

From the foregoing it is apparent that a good 
many States favor the obtaining of evidence in 
aggravation after a plea of guilty; and that such 
evidence is very apt to relate to the details sur- 
rounding commission of the offense. Other State 
courts and the Federal courts incline toward re- 
quiring the pleader to set forth in the information 
or indictment all allegations which increase the 
severity of the offense, if such facts are to be con- 
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sidered in awarding punishment. In the interest 
of fair play, and in order to avoid any semblance 
of punishing without accusation, naval law also 
should insist that the pleader include in the speci- 
fications all the unfavorable aspects of the offense 
charged. 

Normally, any aggravating circumstances sur- 
rounding an offense, where a not guilty plea has 
been entered in a court martial, will almost in- 
variably have been brought to the attention of the 
court during the course of taking evidence prior to 
the findings. Consequently, as a general rule, the 
occasion to offer matter in aggravation pursuant 
to section 166, Naval Courts and Boards will arise 
only in cases where the accused has pleaded guilty. 
In such a case the accused has been given a copy 
of the charges and specifications, at which time he 
very probably was informed in one way or another 
substantially to the effect that “You are charged 
with the offenses that are set forth in these charges 
and specifications. You may have counsel if you 
so desire. It is best that you have the advice of 
counsel before you decide as to how you wish to 
plead.” After due consideration of the charges, 
and the detailed allegations set forth in the speci- 
fications, accused and his counsel agree and con- 
clude that there is no reason to contest the facts 
alleged. The accused will admit his error and 
take his punishment. Therefore, all thought of 
preparing a defense is dismissed. 

Necessarily, there is a time interval before the 
case comes totrial. During the proceedings every- 
thing goes along speedily in the course of accept- 
ing the guilty plea of the accused. He feels that 
the suspense is over. He is ready to tell the court 
by way of mitigation and extenuation that he is 
sorry for what he has done, as shown by the speci- 
fications, and that he is ready to take his punish- 
ment. To his surprise the judge advocate takes 
advantage of section 166, and presents as matter 
in aggravation certain highly derogatory details 
relative to the offenses. These details were nct 
alleged in the specifications. The writer submits 
that the accused has a just complaint that might 
sound something like this: “I pleaded guilty to all 
those things you said about me in the specifications 
and to nothing more. You did not tell me any- 
thing about this added accusation that you are now 
bringing into evidence. Since it was not men- 
tioned in the specifications, I am not prepared to 
defend against it, and if I had known the way that 
you were going to play the game, I would have 





fought these charges from start to finish.” 

It should be remembered that the record of 
previous convictions provides the court with the 
necessary information concerning a man with a 
bad record who does not deserve leniency or a 
second chance by way of a recommendation for 
clemency. If matter presented in mitigation or 
extenuation is known to be, or appears to be false, 
exaggerated or misrepresented, thus giving the 
court an untrue picture of the actual circum- 
stances, then the judge advocate is certainly obli- 
gated to do his utmost, through cross-examination 
or rebuttal, to correct the situation, and present the 
true facts to the court. But in order to avoid 
“pulling one out of the hat” on the accused, all 
specifications should be prepared in a sufficiently 
complete manner to include allegations which show 
the aggravated nature of the offense. If this has 
not been accomplished, and the accused reads the 
specifications and concludes, “All right—I’ll plead 
guilty,” there are rules of fair play which dictate 
that the accused is entitled to the assurance that 
the situation will not be made to appear any worse 
as presented to the court than as shown in the alle- 
gations contained in his specifications. 

There are Federal judges who believe that when 
the accused has admitted his guilt he is not only 
entitled to fair play, but is deserving of considera- 
tion for his willingnes to confess his mistake. In 
United States v. Alexander & Reid Co., et al. (230 
F’. 924) the judge stated “the court is bound to take 
strongly into consideration in dealing with all the 
defendants the fact that they have appeared here 
and pleaded guilty, thus saving the Government a 
long and expensive trial; * * * Defendants 
aware of their guilt, but who nevertheless con- 
tumaciously stand out on a plea of not guilty, are 
entitled to much less consideration than those who 
candidly acknowledge guilt and throw themselves 
upon the mercy of the court.” 

Justice Otis spoke out in the case of U. S. v. 
Pendergast (28 F. Supp. 601) as follows: 

“Consideration always should be given to an 
accused person who, being guilty of a crime, enters 
a plea of guilty. By that action he makes possible 
the saving of great labor to the department of 
justice and of great expense to the public treasury. 
What is far more significant, the exemplary value 
of certain and immediate punishment, for ex- 
ample, by imprisonment for a relatively short 
period, is immeasurably greater than the exem- 
plary value of a possible, but uncertain, 5 years 
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imprisonment which may begin 18 months hence, 
and which may never begin at all.” We have no 
Pendergasts to prosecute, and we trust our accused 
will never wait 18 months to receive a 5-year sen- 
tence, but the relative considerations are the same. 

When sentence has been imposed on the accused 
it is highly important that he accept his punish- 
ment with the feeling that the convening author- 
ity, the court, the prosecutor, and all other naval 
officers with whom he came in contact during the 
course of his legal proceedings, dealt with him 
completely in the open and above board; and that 
his punishment was fairly and justly imposed, 
free of any taint of the element of surprise or 
insincerity. It is considered that this attitude on 


NEGLECT OF DUTY 
AS A CHARGE 





the part of the accused is requisite if we hope to 
restore those serving sentence to active duty hon- 
orably; or discharge them in condition to meet 
the duties and obligations of good citizens success- 
fully, in accordance with the long-standing policy 

To this end it is strongly urged that those 
charged with the responsibility of preparing speci- 
fications should insure that the facts which aggra- 
vate the offense are clearly set forth in the speci- 
fications, and that section 166, Naval Courts and 
Boards normally should be reserved to combat 
misrepresentation of facts by the accused during 
the course of presenting matter in extenuation 
obligates the judge advocate to strike back in 
rebuttal with matter in aggravation. 





By LCDR. M. K. Disney. USN 


INCE the mechanical age has had its effect on 

the Navy in general, so has it laid new burdens 
on all of us in performing our duties. “Neglect 
of duty” differs today from the offense in the days 
of the wooden ships. Because of these changing 
concepts it will be both useful and interesting to 
examine the historical background of this charge. 

“Neglect of duty” lies under section 22, or what 
might be called the “catch-all” section, of the 
articles for the Government of the Navy, since it 
is not directly specified elsewhere. The charge has 
had lengthy history and varied interpretations. 
The purpose of this article is to set forth just what 
is necessary to support such a charge at the present 
time. 

The elements necessary to support the charge of 
“neglect of duty” are as follows: 


1. There must be a duty. 

2. The duty must be known to the accused, 
or he must be chargeable with knowledge of 
such duty. 

3. The duty must be such as the accused is 
reasonably able to perform. 


4. There must be an omission of such duty. 
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The Duty 


Approximately 40 years ago we find, in C. M. O. 
32, 1910, a case which held a boatswain guilty of 
two specifications of “neglect of duty,” one charg- 
ing that he failed to report to his superior officer 
for instructions on each of 3 days, and the other 
charging that he failed to verify the amount of coal 
delivered to certain officers’ quarters. It appears, 
therefore, that in 1910 a man was charged with 
neglect of routine duties. 

Some 9 years later, however, the opinion was set 
forth by at least one C. M. O. that before there 
could be a charge of “neglect of duty” a specific 
naval order or regulation must have imposed the 
duty alleged to have been neglected. C. M. O. 
316, 1919, 1 indicates this by saying that otherwise 
the proper charge would be “scandalous conduct 
tending to the destruction of good morals” or 
“conduct to the prejudice of good order and dis- 
cipline.” There seems to have been a conflict, at 
least between these two C. M. O.’s, as to whether 
the charge “neglect of duty” would lie for the 
neglect of routine duties or whether there must 
have been neglect of duties imposed by reason of 
specific naval orders or regulations. 











The edition of Naval Courts and Boards in ef- 
fect in 1919 offered no help in resolving this ques- 
tion, as there was no attempt to define “neglect of 
duty” beyond printing a few sample specifications 
and saying in section 67: 

When an offense is a neglect or disorder not 
specifically provided for it shall be charged as 
“scandalous conduct tending to the destruc- 
tion of good morals” or “conduct to the prej- 
udice of good order and discipline.” But 
when the offense is one specifically provided 


for it is properly chargeable under the specific . 


charge, and not under a general charge. 


Nor did the wording of section 280 of the 1923 
edition of Naval Courts and Boards, as written, 
throw any light on this particular issue, as all it 
said on the point presently under discussion was: 

The facts constituting the neglect must be 
set forth with precision and certainty. 

It did not say what was duty, or what was not. 

In 1927, however, change number 5 to this edi- 
tion of Naval Courts and Boards did clarify some- 
what the situation by adding: 


A duty may be imposed by a law, regulation, 
order or custom of the service in force at the 
time of the commission of the offense. (See 
also section 105 of Naval Courts and Boards, 
1937, which is now in effect.) 


Searching the C. M. O.’s down through the years 
we discover, in (. M. O. 6, 1930, 6, a decision that 
seems to take direct issue with the 1919 C. M. O. 
Here the decision is clear that without any spec- 
ified law, regulation, ship’s order, or even any 
existing instructions, a person could properly be 
charged with “neglect of duty” for not testing 
tanks that once had contained gasoline before he 
ordered their contents over the side. This C. M. 
O. stated that: 


Aviation gasoline is a highly unstable and 
dangerous liquid. If a large quantity of it 
is pumped overboard, the lives of the crew, 
as well as the safety of the ship, are seriously 
endangered. Should any person give an 
order to pump overboard the contents of a 
storage tank, habitually used for the storage 
of aviation gasoline, a duty devolves upon 
such person to make or have made such tests 
as are necessary to insure that the contents 
of the tank are free from gasoline. It ap- 
pears that this procedure would normally be 
taken regardless of the fact that no specific 


regulation was in force covering such proce- 
dure. Ordinarily precaution would dictate 
the necessity of making such a test. 

This suggests that additional duties above and 
beyond any written regulations may be imposed 
upon any person handling gasoline or similar 
extrahazardous materials. 

The following year C. M. O. 1, 1931, 25, went a 
little further and said: 


A specification must on its face allege facts 
which constitute a violation of some law, reg- 
ulation, or custom of the service.’ [Italics 
supplied. | 

Further strengthening the position that you do 
not need a duty imposed by specific order or regu- - 
lation is C. M. O. 1, 1940, 31, which states: 

In order to support such a charge as “neg- 
lect of duty” it is fundamental that the speci- 
fication alleged (sic) facts in violation of a 
duty imposed by naval law, whether written 
or unwritten. It is not essential that this 
duty be imposed in specific terms. [Italics 
again supplied. ] 

For other statements that nonperformance of 
routine duties are properly charged as “neglect 
of duty” see C. M. O. 9, 1937, 4, and section 47, 
Naval Courts and Boards, 1937. 

The above makes it clear that, although -for- 
merly there may have been a requirement that 
before a charge of “neglect of duty” could be 
properly laid, there must have been neglect of a 
duty imposed by specific written order or regula- 
tion, the requirement has now been relaxed to 
include written or unwritten existing instructions, 
customs of the service, and normal logical pre- 
cautions when handling extrahazardous materials. 


Knowledge of Duty 


The earlier C. M. O.’s established the require- 
ment that there must have been a showing that 
the duty had been imposed upon the accused, or he 
had actually entered upon the duty alleged to 
have been violated (C. M. 0.s 6, 1929, 8; 3, 1931, 
13; 1, 1939, 16, and 141, 1918, 26, in fact said that 
there must have been a showing that the accused 
had been assigned to and entered upon the duty 
alleged) ; or that the accused knew of the duty 
for which he was charged with neglect (C. M. O. 
2, 1941, 301, held that failure to prove “and well 


knowing that he had been so detailed” left no 
offense). 
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It is believed that the following adequately pre- 
sents the picture as it now stands: 


* * *- it must be stated in the pleading 
that the accused had actual knowledge of 
conditions which would impose a necessity or 
reason for acting on him, or facts must be 
pleaded showing circumstances which would 
have made the accused chargeable with such 
knowledge. 


This quotation comes from C. M. O. 12, 1946, 
389, which is a case where an engineering officer 
was charged with neglect for allowing movies to 
be shown in the diesel generator room since such 
was alleged to be dangerous. It was held in this 
case that there was no showing that the officer 
knew of these movies being shown and therefore 
no neglect of duty attributable to him for failing 
to stop the movies. 

This shows that the charge of “neglect of duty” 
may be laid if it is shown that the accused knew 
he had a duty to act, knew of conditions which 
would reasonably lead him to believe he should 
act, or was chargeable with knowledge of a duty 
to act and failed to so act. 


Ability to Perform 


You can’t merely assign a person a duty, or 
show that he knows he has a duty to act, and then 
if he doesn’t do anything bring a charge of 
“neglect of duty” that will necessarily hold water. 
You must show also he was able to perform the 
duty, or that he could reasonably be expected to 
perform it. 

For example, C. M. O. 3, 1938, 12 states in sub- 
stance that where duties are beyond technical 
abilities no charge of “neglect of duty” will lie; 
C. M. O. 5, 1932, 5 indicates that physical impossi- 
bility or impracticability of performance is like- 
wise a defense; and C@. M. O. 5, 1946, 190 says that 
where a person is absent from his ship or station 
he should not be charged with neglect of the duties 
he would have been expected to perform if he had 
been on his ship or station. See also C. M. 0.’s 6, 
1937, 4 and 1, 1941, 40. 


Omission 


By its own wording the charge requires that 
there be an omission of duty. Black’s Law Dic- 
tionary, third edition, 1933, sets forth as defini- 
tions of “neglect” : 
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Omission or failure to do an act or perform 
a duty, or an omission or failure due to want 
of due care or attention * * * The term 
means to omit, as to neglect business or pay- 
ment or duty or work, and is generally used 
in this sense. It does not generally imply 
carelessness or imprudence, but simply an 
omission to do or perform some work, duty, 
or act. 


Under this heading, and in line with the above- 


quoted definition, lies the distinction between the . 


charges “neglect of duty” and “culpable ineffi- 
ciency in the performance of duty.” This dis- 
tinction is set forth clearly in section 105, Naval 
Courts and Boards, 1937, as: 


This offense is distinguished from the of- 
fense of culpable inefficiency in the perform- 
ance of duty, in that it is a failure to do, 
whereas the other is not a failure to do at all, 
but a doing in such a manner as to be blame- 
worthy. A person may neglect his duty by 
never entering upon it, in whole or in part. 
It is an omission rather than an act. See also 


C.M. O. 10, 1932, 5. 


It is worth mentioning here, however, that you 
do not necessarily escape the laying of the charge 
of “neglect of duty” by paying mere “lip service” 
to an instruction. C. M. O. 3, 1926, 5 is an illus- 
tration wherein there was a compliance with the 
wording of an instruction but not with the intent, 
the convening authority commenting, “The court 
and the accused in this case evidently considered 
only a narrow construction of the Engineering 
Manual and gave no consideration to its intent. 
The intent of the instructions could not be met by 
the act of giving the valve physical motion, how- 
ever small, and calling that moving the valve. 
The intent of the instructions is by movement to 
insure that the valve is operable or to determine 
that it is not operable. This intent could be met 
by giving the valve its full movement, and’ such 
act would also be complying with the wording of 
the instructions. 

“The intent of the instructions was known to 
both the accused and the court, and to say that the 
accused did not neglect his duty because he did 
move the valve while not moving it in such a man- 
ner as to meet the intent of the regulations, is a 
claim that cannot be admitted. This is advocating 
‘lip service’ only to an instruction designed to in- 
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sure the safety of the ship. In other words, the 
valve must be moved in a manner to meet the 
intent of the regulations which are well known to 
all. That it was not moved in such a manner was 
shown by the fact, available to the court, that the 
valve was frozen on the stem and could not be 
closed.” 


Summarizing 


If the above four elements are present the 
charge of “neglect of duty” should stand. In 
framing such a charge, however, care must be 
taken to state the offense with certainty, although 
it is not necessary that there be the technical pre- 
cision of a common-law indictment. Merely stat- 
ing conclusions of the pleader, instead of facts, 
does not make a good specification. This is specifi- 
cally mentioned in both the 1923 and the 1937 
editions of Naval Courts and Boards, and has been 
consistently followed by the C. M. O.’s. See 
C. M. O. 8, 1946, 297. There are some exceptions 
though. 

For instance, C. M. O. 1, 1931, 25 sets forth the 
principle that if the duty alleged is not one of 
which judicial notice can be taken it must be set 
forth with particularity. In other words, if the 
court can take judicial notice of a duty, be it 





custom or otherwise, you don’t have to allege the 
facts constituting the duty with the precision or 
certainty otherwise necessary. 

Ordinarily, though, you must set out the offense 
clearly. You must state what was the duty and 
when and where it was neglected. However, you 
are not necessarily lost if you do not. In cases 
where there is a plea of guilty or no timely objec- 
tion to the specification, and the accused is fairly 
apprised of the offense for which he is being tried, 
the omission of particularity will probably. be 
cured, unless there is an omission of a- definitely 
material allegation. 


One Final Thought 


If the charge of “neglect of duty” will not lie 
it may be desirable to charge “conduct to the preju- 
dice of good order and discipline,” which is listed 
in section 105, Naval Courts and Boards, 1937, as 
the lesser included offense, and probably would be 
applicable if “neglect of duty” were not. This is, 
however, not to be understood as saying that 
offenses involving neglect, but which are in fact 
of a scandalous nature may not be tried under 
“scandalous conduct tending to the destruction of 
good morals.” Such might easily be the more 
serious and therefore the more appropriate charge. 


BOUQUETS AND BRICKBATS 


By CDR. Cye Cheasty, USN 





An accused pleaded not guilty to the specifica- 
tion of a deck court. The only witness against 
him was the deck-court officer. This officer is 
prosecutor, judge, and jury. The deck-court offi- 
cer shall not be a witness for either the prosecution 
or the defense. No officer shall be named as a 
deck-court officer whom the accused can reason- 

- ably challenge. An officer ordered to act as deck- 


court officer who knows he may be a material wit- 
ness before the court, should so advise the conven- 
ing authority, who in turn must relieve him from 
such duty. 





A second-class petty officer pleaded guilty to a 
specification which among other things alleged 
that he: 


While so serving on board said station did 
on or about enter a warehouse 
located on board said station with intent fel- 
oniously to take, steal, and carry away the 
property of the ship’s service store contained 
therein. 


The convening authority placed the following 
remarks on the record: 


It is the opinion of the convening authority 
that in view of the often affirmed Navy policy 
regarding attempted theft and the advanced 
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rating of the accused, the sentence is grossly 
inadequate for the offense committed. 


The reviewing authority placed the following 
remarks on the record: ; 


The reviewing authority is in accord with 


the opinion of the convening authority in that © 


the sentence adjudged by the court is grossly 
inadequate. It is the opinion of the review- 
ing authority that the action of the court rep- 
resents a complete disregard for the provi- 
sions of AGN 51 and NCB 444. It is evident 
from the light sentence awarded that the 
court exercised clemency—a function which 
is the prerogative of the convening or review- 
ing authority. The members of the court 
will be given letters of reprimand by the re- 
viewing authority. 


The Judge Advocate General placed the follow- 
ing remarks on the record: 


The specification in this case, while appear- 
ing to be in the nature of an attempted theft 
or housebreaking, alleges neither of these of- 
fenses nor any other offense * * * Here 
the only overt act alleged was the entry of a 
warehouse. It is not alleged that the entry 
was felonious, unlawful, or unauthorized, or 
that there was a breaking. The specification 
alleges a mere criminal intent, which does not 
constitute an offense * * *, 

In view of the foregoing, it is further recom- 
mended that the letters of reprimand to the 
members of the court, if already given by the 
reviewing authority, be rescinded. The rea- 
sons advanced by the reviewing authority for 
his action, assuming an offense properly to 
have been alleged and a valid sentence ad- 
judged, would not have warranted such dis- 
ciplinary action. While the sentence imposed 
may be considered to be inadequate and not 
commensurate with the offense found proved, 
in the absence of facts showing that the officers 
concerned were actuated by capricious or ar- 
bitrary motives, disciplinary action is ‘not 
warranted from a legal point of view. Fur- 
thermore, if it did appear that the sentence 
had been arrived at in any arbitrary or capri- 
cious manner, as the vote of any particular 
member was not shown, it would not be known 
to which members the reprimand should be 
directed. This is so since the members of a 
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summary court martial shall not, at any time, 
divulge or disclose the vote or opinion of any 
particular member of the court, unless re- 


quired to do so before a court of justice in the 


due course of law. 


The conviction was set aside. 





It was noted in a recent general court-martial 
case, wherein the accused was convicted of I, theft; 
II, forgery ; III, uttering a forged instrument; and 
IV, unauthorized absence, the court imposed a con- 
finement sentence of 8 years in accordance with its 
duty under section 444, Naval Courts and Boards. 
Thereafter, based on facts and circumstances ad- 
duced from testimony in mitigation, the court 
recommended clemency be exercised by the review- 
ing authority. The convening authority made 
proper use of its clemency powers as granted by 
section 450, Naval Courts and Boards, and re- 
duced the confinement sentence to a period of 18 
months, based on the recommendation and on other 
circumstances which came to his knowledge from 
sources other than the record of proceedings. 





In a general court martial a witness objected to 
a question on the ground of self-incrimination. 
The court informed him that he must answer the 
question and that any evidence given by him would 
not be used against him in future proceedings. 
The witness asked the court if its ruling applied to 
all subsequent questions which might be put to him 
during the trial. The court replied that it would 
not be necessary for him to object to any further 
questions on the ground of possible self-incrimina- 
tion, and repeated the statement that any of his 
answers would not be used against him in future 
proceedings. 

When a witness claims the right not to answer a 
question on the ground of self-incrimination, it 
is the duty of the court to weigh his claim and 
decide whether to compel an answer. If the court 
finds that an answer would tend to incriminate, it 
may not lawfully compel an answer. If the wit- 
ness is compelled to answer when his right to 
silence should have been granted, his answer may 














not be used against him in subsequent proceed- 
ings. No court, however, has authority to state 
to a witness that he must answer any or all ques- 
tions that may be put to him during the course 
of a trial and that none of the answers will be 
used against him in the future. Nor has a court 
authority to grant immunity from prosecution. 
The decision to prosecute or not is made only 
by the convening authority (AGN 42 (c);N.C.& 
B., 1937, secs. 13 and 265). 





In a recent case, counsel for the accused entered 
a total of 45 objections of which only 4 were valid 
and the other 41 were invalid. Despite this 
“activity,” counsel for the accused fail to grasp 
the significance of some other evidence. Certain 
entries dated 18 October from the service record 
book of the accused were introduced. Later the 
officer who signed these entries took the stand and 
indicated that the entries had been made up and 
signed by him on the morning of the trial, 21 
December. Had counsel been alert and made an 
objection at this point to the entries, they would 
necessarily have been stricken from the record, 
as obviously they were not made in the regular 
course of business of the ship, but were specifi- 
cally written up for the purpose of the litigation. 


Counsel further failed to explore the facts in re- 


spect to other entries signed by the same officer 
and from the same command. 








Ina general court martial there appeared in the 
record of proceedings the following: 


The accused objected to this line of ques- 
tioning on the ground that it was irrelevant 
and has no bearing on the case. 


The court made the following statement : 
You are wasting the court’s time. The ob- 
jection is overruled. 


It is the duty of each defense counsel “* * * 
to present every defense that the law of the land 
permits * * *” and it is the right of the ac- 
cused to “* * * expect his lawyer to assert 
every such remedy or defense * * *.” (See 
excerpts from the Canons of Ethics of the Ameri- 
can Bar Association, as set forth in section 360, 
Naval Courts and Boards, 1937.) The above quo- 
tation tends to indicate an attitude of impatience 
on the part of the court, and might very easily 
have discouraged the defense counsel from inter- 
posing what he sincerely believed to be valid 


objections during the remaining portions of the 
trial. 


MORE ABOUT SUMMER SEMINAR 


In the April issue of the JAG Journat it 
was stated that Reserve officer lawyers on inactive 
duty will have an opportunity again this year to 
attend a two week course in Naval Justice similar 
to that presented at the Naval Gun Factory here 
in Washington last June. The course will be 
given from 29 May to 11 June at Great Lakes, 
Illinois. 

As of the date this is written JAG has recom- 
mended to BuPers that quotas for this course be 
_ assigned to the First, Third, Fourth, Fifth, Sixth, 

Eighth, Ninth Naval Districts and PRNC. JAG 
has also recommended that the course be made 
available to all Naval Reserve officers of any classi- 


fication provided they now have or are working 


toward degrees in law from an accredited law 
school. 


BuPers indicates that a directive will be issued 
as of April 20th to the Commandants of the Naval 
districts concerned adopting the recommendations 


‘ of JAG. 


When this issue of the JAG Journat is 
published it will therefore be in order for those 
Reserve officers who are interested to make an 
official written request to attend this course. The 
request should be addressed to the Commandant, 
Ninth Naval District, via the Commandant of the 
district in which the applicant resides. 
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RESERVE NEWS 


EARING of uniforms at law unit meetings, 

apparently imposed by NRMAL 54-48, has 
been construed by the Bureau of Naval Personnel 
as permissive, not mandatory. A speedletter 
from the Bureau, dated 21 March 1949, is quoted, 
in part, as follows: 


In interpreting reference (a), paragraph 
3 (1) (c) of enclosure (B) may be construed 
by addressees as permissive rather than man- 
datory. The term “activity conducting 
training” in paragraph 11 (b) of enclosure 
(B) to reference (a) should be construed 
to mean the activity issuing training duty 
orders. 

Approved modifications of reference (a) 
to conform with the above will be issued as 
2 supplement to that directive at an early 
date. 





Attention of all Reserve lawyers not members 
of law units is again called to the necessity of con- 
tacting and submitting their names to the District 
legal officers of the respective Districts expressing 
their interest in both organizing a unit and mem- 
bership therein. As stated before in the JOUR- 
NAL, it is realized that many communities do 
not have sufficient numbers of reserve lawyers to 
activate a unit; however, it is possible to join the 
activity of a composite unit and to arrange for 
training duty and correspondence courses. 





It is hoped by the time this issue reaches all 
that selections for change of classification to SL 
will have been completed and notification received 
from the Bureau of Naval Personnel as to the 
selectees. 





Arrangements have recently been made for the 
training of Marine Corps Reserve officer lawyers 
for similar tours of training duty as in the case 
of Naval Reserves. Several officers have already 
been scheduled for training in JAG. All requests 
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for such training should be directed to the Com- 
mandant of the Marine Corps, via JAG. It is 
hoped that Coast Guard Reserve lawyers can also 
participate in the training program. Members of 
the Coast Guard Reserve are already provided for 
in the Volunteer Law Reserves Program. In the 
past Marine Corps and Coast Guard Reserve offi- 
cer lawyers could become associate members of 
law units. Consideration is now being given to 
the revision of the JAG implementation letter to 
allow assignment of such officers as members of 
law units. Credit could then be obtained by the 
members of points under the retirement law. 





‘Reports. from the various Districts indicate 
that the smaller units are having no difficulty 
maintaining interest and attendance by reason of 
their use of the special qualifications of the mem- 
bers in instructing the group. In the case of the 
larger units, the size has precluded in the past 
such general activity even through greater diver- 
sification in practice is present. 

The panel plan developed in the Eleventh Naval 
District providing for the use of panel discussions 
at unit meetings should allow for intensive and 
interesting training for the larger units. At one 
recent panel discussion of the Los Angeles law 
unit eight officers were assigned from the member- 
ship to the panel. Each officer participated fully 
both before the meeting in compiling the legal 
assignment and during the meeting discussing the 
subject. Two informal conferences of the panel 
were held prior to the meeting. It was estimated 
that 8 full hours were devoted to the program 
by each officer assigned to the panel. 

It was hoped that point credit could be given 
to the individual officers participating on the 
panel for qualification under the retirement law. 
However, from information received in the Bu- 
reau of Naval Personnel it would appear that 
individual credit cannot be allowed. Although 
it is regretted that individual point credit cannot 
be given, it is felt that this activity was of in- 
valuable benefit to the entire membership. The 
members composing the panel again demonstrated 
the desire of the many thousand Reserve officer 
lawyers of all classifications to be of service re- 
gardless of conflict with their civilian professional 


responsibilities and lack of compensation. - 
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